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1 COUNCILMEMBER PONTANILLA: So in a complaint like this or 

2 in a letter like this as a follow-up, since it's not 

3 a real property tax problem but basically a zoning, 

4 do you refer something like this to the Planning 

5 Department for further investigation? 

6 MR. OKUMURA: That's a good point and we haven't done 

7 that, and maybe we should do this -- do that for 

8 this one and just share the information. This is 

9 what we received. I don't know if this was passed 

10 on to the Enforcement Division of the Planning 

11 Department. 

12 COUNCILMEMBER PONTANILLA: Yeah, what I'm getting to is 

13 spot checks, you know, making sure that these guys 

14 are abiding by the law. 

15 CHAIR HOKAMA: What we'll do, Mr. Pontanilla, is we will 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

send from this Committee a written request to 

Planning Department for their comments on this 

specific correspondence the Committee is in receipt 

of and ask for their comments and suggestions. 

There may need to be better coordination from the 

Department of Management, which has the oversight of 

all departments, and that either the Managing 

Director or someone designated can ensure 

coordination and follow up of these matters that 

takes multi agencies and departments to work 
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1 together. 

2 COUNCILMEMBER PONTANILLA: Thank you, Chair. 

3 CHAIR HOKAMA: Yes, Ms. Johnson. 

4 COUNCILMEMBER JOHNSON: One of the things -- and I can't 

5 

6 

7 

8 

9 
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remember if Lance was in the meeting or not, but 

with the previous Finance Director, Mr. Regan, I, 

you know, had looked into the same enforcement issue 

about perhaps because there were so many appraisal 

firms out already looking at different appraisals 

that are already out there, I had approached 

Mr. Regan about can't we look at contracting one of 

these appraisal agencies or the people, because 

they're out in the field, and then if there is any 

violation or enforcement, possibly just at least 

relay that information to the Department, and if 

there was a fine or anything, you know, helped to 

payor compensate the individual who is basically 

making the County aware of the tax violation. 

And what had ended up happening was the 

appraisal firmr after they thought about it more, 

they thought, oh , my gosh, we don't know if we're 

going to get these people, because they didn't know 

if they would have sufficient evidence. And then 

the other concern that was brought up by the firm 

and their principals was that, well, we don't want 
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to be black balled from doing appraisals, so we 

don't want to squeal. So they pretty much said, 

well, we're probably making enough from appraisals. 

We're not going to risk -- even though we know and 

they did admit and that's how this whole 

conversation came up, because somebody who works for 

an appraisal firm told me he sees these violations 

all the time. And so I said, well, why don't we 

explore the possibility. 

And so it ended up that what might have been 

one way to address enforcement by utilizing somebody 

that's already out in the field doing the work and 

looking at the appraisals and then squaring it with 

what's on the tax rolls, they said, no, we're not 

going to do that, because then we would lose our 

appraisal business because we would be seen as 

squealers or, you know, people that were turning in 

other people, and that's kind of why it didn't go 

anywhere. But the same questions were asked about 

what is our role? Are we really zoning enforcement 

people or are we looking at -- you know, in this 

case we were looking more on the aspect of add-ons 

to existing dwellings, you know, not so much the 

other illegal uses, but just people that, you know, 

had been out there and made additions to their 
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1 properties. But I guess in essence it is an illegal 

2 act anyway, because they shouldn't be doing that 

3 without a building permit. 

4 So, you know, we try to go there and you turn 

5 one corner and you meet, you know, some stumbling 

6 block, but hopefully, Mr. Chair, we would be able at 

7 some point to provide perhaps a person that would 

8 serve both, you know, real property and in zoning 

9 somebody or a team of people that, you know, we 

10 could contract for. Because I'm sure there's a lot 

11 of work out there t and I think it's really important 

12 that we -- not that we're going after people, you 

13 know, but I think it's just that everybody pays 

14 their fair share so that the burden is not placed on 

15 the remaining taxpayers who are then having to carry 

16 an even heavier burden because people are not --

17 they're not making these declarations. 

18 So anyway, I thought I'd offer that to kind 

19 of explain some of my experience in trying to go 

20 down that road. Thank you. 

21 CHAIR HOKAMA: Thank you. Anything else, Mr. Molina? 

22 Mr. Kane? 

23 COUNCILMEMBER KANE: Just real brief t Chair. with 

24 

25 

respects to enforcement, obviously it's a big issue 

that we're grappling with t and maybe in the next 
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budget proposal, as far as when we talk about 

appropriations for programs, maybe we need to look 

at isolating out that this X number of money in 

resources is going to be used for enforcement and 

not have it be where here's your program, and it 

includes enforcement, and then enforcement ends up 

being the one that kind of gets pushed off. And I'm 

not suggesting that's -- what I'm saying is 

enforcement kind of comes in as an after thought 

because it's -- it's just that, it becomes after. 

It's a reaction to unlaw abiding activities. 

So maybe we just need to structurally set it 

up to where enforcement is a component that is 

separated out. It's a separate program within a 

division within a department and it has to be funded 

appropriately based on the information and resources 

that are needed that's given to us by Administration 

and we need to take that approach. And then 

incorporate things that Mr. Pontanilla just talked 

about, you know, doing the spot check, of course 

making sure that it's random, I guess, because you 

don't want to be accused of targeting, unless we 

have a basis for targeting, but anyway, just for 

future consideration in the next -- hopefully in the 

first quarter of the next term or the first half of 
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1 the next term, six, three months, anyway, that we 

2 can at least lay some ground work, at least 

3 putting -- or planting the seed that when we get 

4 budgets next year, I hope we can see and I hope 

5 Mr. Young, as our Director for the Finance 

6 Department, can at least consider dedicating 

7 resources, which is manpower as well as the 

8 appropriate dollars, to tackle this issue for 

9 whatever it's worth, Chair. 

10 CHAIR HOKAMA: Thank you. 

11 COUNCILMEMBER KANE: Thank you. 

12 CHAIR HOKAMA: Thank you, Mr. Kane. I would say that we 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would be -- maybe we can ask Staff and Mr. Fukuoka 

that as also as part of the audit we are doing on 

Planning, that a specific area of the auditors would 

be in the performance of the enforcement section and 

to see what our performance auditor would be 

Recommending to the Council regarding the role that 

planning plays, since it's obvious to your Chairman 

that it is a multi-departmental concern. So we need 

to find of course what Planning's weaknesses and 

strengths that they do and how it will coordinate 

with Finance Department. Because the zoning aspect 

as well as the taxation aspect, the Chair sees a lot 

of relationships that it's only hard to take it from 
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1 one specific point of view. We're going to look 

2 at -- need to be quite broad in our attempts and 

3 views on how to approach various solutions to the 

4 problems we have. 

5 Is there anything else that the members would 

6 like to bring up? If not l your Chair is going to be 

7 recommending deferral of this item today. Mr. Kane. 

8 COUNCILMEMBER KANE: Just a final comment. As we were 

9 

10 
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sitting and having the discussion and it's very 

broad and there's a lot of information l I was 

thinking about -- and I don't know how far-fetched 

this iS I but having an actual use ordinance put in 

place l and that's basically sending out a 

questionnaire or us enacting through ordinance the 

requirement of Administration to develop a 

comprehensive actual use of all property owners on 

what they're doing and then take some legal 

components in notifying them you're required to do 

this l this is what happens if you don't l you need 

this l and this is the County's way of updating their 

tax rolls and making sure that people are paying 

what theY're supposed to be payingl and so actual 

use. And so that's why I just kind of thought of 

the actual use ordinance just to kind of wrap it 

into one big -- big thing. 
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1 And I don't know if that's a reality that we 

2 can accomplish, but it seems like that type of 

3 concept -- and it's not my idea. I'm just saying, 

4 you know, through the discussion, that's what I kind 

5 of patched together, if that's something that we 

6 need to do. I mean actually codify it and make it a 

7 requirement that the public understands, because 

8 we're dealing with all the pressures of we're paying 

9 too much, this guy's not paying enough, this guy's 

10 doing something new, that person, if we just do a 

11 one big comprehensive you're required to do this as 

12 a property tax owner and if you want benefits or 

13 breaks or whatever, then you're required to do these 

14 things. And if you don't, then you're going to pay 

15 this, instead of this to qualify for the breaks. 

16 I throw that out as additional stuff. It's 

17 on record. As far as implementing it -- because I 

18 know people love to watch us just sit around and 

19 talk all day about it, and I hope that we can 

20 somehow come up with the means to put something on 

21 the table concrete to discuss it and have it 

22 implemented so that we can provide the tool for the 

23 Administration to make -- make it a better thing for 

24 us. 

25 CHAIR HOKAMA: Thank you for that. 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



BF 11/17/04 115 

1 Corporation Counsel, any verbal comments to 

2 Mr. Kane's suggestion on an actual use requirement 

3 under real property? Or is there some already 

4 inference that that is what we expect the property 

5 owners to already provide? 

6 MS. FUJITA VILLAROSA: Mr. Chair, I don't have any 

7 specific comments at this time. You know, it's 

8 something that our office can assist Council and the 

9 Department with, you know, in exploring more. I 

10 know the actual use concept is already currently 

11 part of the process for condominium units, and I 

12 don't think it's it's not the case for the rest 

13 of the property. So we do have some experience; you 

14 know, in dealing with that type of concept. So, you 

15 know, we can look at maybe applying it to -- making 

16 it like a broader application to other properties. 

17 CHAIR HOKAMA: Okay. Upon hearing Corporation Counsel's 

18 

19 

20 

21 

22 

23 

24 

25 

very rough verbal response to Mr. Kane's suggestion, 

we will send a letter already from this Committee to 

Corporation Counsel to start the ball rolling on 

that, Members, so we can obviously have a leg up 

during the next new term. 

Okay, anything else, Members? If not, the 

Chair will be deferring this item with no 

objections. 
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1 COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: RC, DAM, CMT) 

2 ACTION: DEFER pending further discussion. 

3 CHAIR HOKAMA: Okay, thank you very much. 

4 ITEM NO. 45: PROCUREMENT OF INDEPENDENT AUDITOR FOR 
ANNUAL FINANCIAL AUDITS (C.C. No. 04-201) 

5 

6 CHAIR HOKAMA: Last item is Item 45. We will ask 

7 Mr. Fukuoka to join us. This is regarding the 

8 procurement of an independent auditor for annual 

9 financial requirements as required by the Charter of 

10 the County of Maui. 

11 Mr. Fukuoka, I why don't you join us next --

12 up here. Easier, I think. Okay, Members, we will 

13 let Mr. Fukuoka give us his comments, please, 

14 regarding Item 45. 

15 MR. FUKUOKA: Thank you, Members. This is the procurement 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for the audit. What we need to do is set up the 

next -- I believe it's the next three audits. We 

we contract for the audit services and retain for 

a given fiscal year, and then we retain options 

under the contract for subsequent years provided the 

auditor works out. Now, this year we have kind of a 

change in the procedure. The procurement law was 

changed so that now the Council itself cannot make 

the selection as we had tried to figure it out or as 

we had tried to have it arranged in previous years. 
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1 And now what it comes down to is that I have to make 

2 the selection. However, the Council still has to 

3 make the designation, as near as I can figure. The 

4 reason why the Council still has to make the 

5 designation is because that's a requirement of the 

6 Charter. 

7 CHAIR HOKAMA: So, Mr. Fukuoka, before you go further, 

8 what standing does the Charter have regarding the 

9 establishment of the County's government versus a 

10 State procurement law? 

11 MR. FUKUOKA: Under the State Constitution --

12 CHAIR HOKAMA: Because this is under self governance now. 

13 MR. FUKUOKA: Right, under the State Constitution matters 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of organization that are in the Charter are not 

superseded by State law unless the State law is said 

to be a general law. NOw, this doesn't have to do 

actually with the -- you know, when they talk about 

designation, one issue is whether the designation is 

something that necessarily requires the choice. In 

other words, the way I'm proposing to handle this is 

I would go ahead and do an evaluation of the 

proposals as they had been received. I would be 

letting you folks know that I'm ready to go ahead 

and designate a particular auditor. 

If you folks don't want to designate that 
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1 person -- no, I'm sorry, I shouldn't say I'm going 

2 to designate. I'm going to select, I'm ready to 

3 select, I'm ready to contract with a particular 

4 auditor. If you folks don't want to designate that 

5 person, then I'm not going to do it, but then the 

6 only alternative is to go through are-procurement 

7 process. You know, we'd have to go through it 

8 again. The reason why --

9 CHAIR HOKAMA: But if we go through a procurement process, 

10 you're taking away what the Charter says is the 

11 Council's decision to make, right? 

12 MR. FUKUOKA: That's one way to look at it. Let me 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

approach that question in another way. We 

encountered a similar issue when we went through the 

last special counsel procurement. We got all jammed 

up when we went to the water special counsel, when 

we tried to arrange for a special counsel. In the 

end, the State laws had changed, at least it had 

been interpreted, in ways that would prevent elected 

officials from having a role in that, and I think I 

will defer further questions on this to the 

Corporation Counsel's Office, because, frankly, I 

had questions about the interpretations. I believe 

the Corporation Counsel's Office adopted the 

interpretations that are being espoused by the State 
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1 Procurement Office. So I should leave that to the 

2 Corporation Counsel's Office. 

3 CHAIR HOKAMA: Corporation Counsel, why are we not getting 

4 a ruling on this matter, since this is a Charter 

5 requirement on the Council? 

6 MS. FUJITA VILLAROSA: Mr. Chair, I believe that our 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

office did render a decision when we were working 

with Council Services on the hiring of private 

attorneys, and when we had spoken with the State 

Procurement Office, what we came to understand was 

that it didn't appear that the Charter provision and 

the State law were in conflict with each other. It 

appeared that both could be complied with, and so 

that is what was done in that -- in that situation 

and that is what we're anticipating will be done in 

this situation, in that the procurement process can 

be done according to State law and then the Council 

can be informed of that process, how the decision 

was made. And if Council is -- agrees with that 

process, that everything was done, you know, 

according to law and was done in a fair manner, then 

Council can -- would -- can go ahead and designate 

the person that was chosen as a result of the 

process that the Council Services -- or the Director 

had gone through. So we didn't see that there was a 
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1 conflict necessarily. It was just that it was more 

2 of like a two-step process. 

3 CHAIR HOKAMA: Question, Members? Mr. Pontanilla. 

4 COUNCILMEMBER PONTANILLA: No. 

5 CHAIR HOKAMA: Mr. Molina? 

6 COUNCILMEMBER MOLINA: No. 

7 CHAIR HOKAMA: Ms. Johnson? 

8 COUNCILMEMBER JOHNSON: How are the other counties 

9 handling the ruling with the change in the 

10 legislation? Are they running into similar problems 

11 or have they had interpretations that are similar? 

12 MR. FUKUOKA: You know, I am embarrassed to say that I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

never checked. I never checked the other counties. 

I frankly am not even sure whether the other 

counties handle their audit procurements or handle 

their auditor designations in the same way. I had 

always assumed that our County Council requirements 

are set in our Charter, and our charters might be 

similar to those in the other jurisdictions, but 

actually, my thinking had been that we have very 

specific wording. You know ( they talk about 

designation as almost an aside in the audit -- in 

the auditor selection portion of the Charter. So 

that's what we're dealing with as far as the County 

laws are concerned. 
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The -- for example, Honolulu, they have a 

separate -- I believe it's in the Charter, they have 

a separate auditor in their Charter. I'm not really 

sure how Hawaii County does it, because they have 

the system that there's one legislative agency, the 

County Clerk's Office, they have a legislative 

auditor that is there but reports to the County 

Clerk. So, frankly, I never really saw them as 

being useful as far as comparing our situation. 

Now, I have to say that these interpretations 

as they apply to special counsel, which, you know, 

dealt with other words, actually, than designate 

were surprised. You know, these interpretations 

kind of upset my thinking about how these things 

ought to be processed. And so it did not seem at 

that time that a lot of other people had thought 

about it, when we dealt with the special counsel 

issue anyways. And that's another reason, frankly, 

that I didn't think it would be too helpful to go 

check with the other counties. 

In the end, in this sort of situation, it's 

not a contest between the legislative branch and the 

executive branch. And in situations like that, I 

tend to defer to the interpretations provided by the 

Corporation Counsel's Office. Corporation Counsel's 
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1 Office in this particular case is deferring, I think 

2 somewhat at least, to the interpretations of the 

3 State Office of -- State Office on Procurement. And 

4 part of the reason, I believe, for that is they have 

5 extensive rule-making authority to reinterpret the 

6 statute anyways. So even if we were to succeed, 

7 let's say, in interpreting it in a different way, to 

8 some degree I believe that office, the State office, 

9 the State Procurement Office has the authority to go 

10 ahead and undo this new interpretation just by re 

11 promulgating new rules. So it's kind of a waste of 

12 time. 

13 CHAIR HOKAMA: So why don't we go get a ruling, then, 

14 Mr. Fukuoka and have a judge make a determination? 

15 MR. FUKUOKA: Well, again, that is a possibility. The 

16 issue is whether it would be a worthwhile 

17 expenditure of money. 

18 CHAIR HOKAMA: Well, to me, there's -- we're talking about 

19 

20 

21 

22 

23 

24 

25 

a division of jurisdiction, and this is a local 

government jurisdiction ratified by the voters of 

this County on how they wanted their County 

government to operate, and I cannot see the State 

legislature passing this and telling a local 

government what they can and cannot do within the 

perimeters that the Constitution allows this local 
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1 government to exist and function. 

2 MR. FUKUOKA: Well, that's a policy call. 

3 CHAIR HOKAMA: Because we're not a creature of the 

4 legislature any more, people. We were once. Okay. 

5 We are a creature of constitutional standing, and we 

6 are no stepchild of a legislative decision. And 

7 here we go again with a legislative action that is 

8 infringing on local government exercising its 

9 legitimate authority by what our voters and our 

10 constituency voted on and approved. This 

11 requirement is not a Council-generated position. It 

12 is a mandate by the people of this County through an 

13 election. I would think that would have some higher 

14 standing in a court of law by the will of this 

15 people that it exercises its choice of self 

16 governance. That would be my argument and why I 

17 would say for me opinions weigh as much as the paper 

18 it's written on. So if we do it our way, then what? 

19 We can let procurement office take us to court if 

20 they don't agree? 

21 MR. FUKUOKA: Is the question for me? 

22 CHAIR HOKAMA: Yes. 

23 MR. FUKUOKA: I would defer to Corp. Counsel in making 

24 

25 

that kind of determination. From my standpoint, we 

do set up a violation in terms of what the 
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1 special -- I mean State Procurement Office believes 

2 the state of the law is. You know, there would be a 

3 violation set up if we were to proceed with the 

4 original -- well, I shouldn't say the original. The 

5 way we've been handling it the last few years. 

6 CHAIR HOKAMA: Which has been consistent through time. 

7 MR. FUKUOKA: Right, but the laws have changed. And by 

8 the way, I need to -- I need to make real sure that 

9 I'm clear about it. The legislature promulgated 

10 the legislature enacted a statute. The statute 

11 doesn't require this, at least as far as I can see. 

12 But the statute does give the State Procurement 

13 Office substantial leeway in promulgating rules. 

14 CHAIR HOKAMA: But it cannot infringe upon the exercise of 

15 local government to do what is allowed under the 

16 Constitution and this Charter, right? 

17 MR. FUKUOKA: Right. It's not my intent to argue that. 

18 That is something that is an evaluation of the 

19 it's a legal evaluation, and on that one I'm 

20 deferring to Corp. Counsel on. And, you know, I 

21 believe it's a questionable position. However, I 

22 also believe it's a close question. It's not 

23 something where it's a slam dunk either way. 

24 CHAIR HOKAMA: Corporation Counsel, any comments? 

25 MS. FUJITA VILLAROSA: Mr. Chair, I understand Council's 
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concern, you know, over this matter, but I think 

it's important to step back and look at why we have 

the Procurement Code in place to begin with. I 

mean, it was set up to make sure that procurements 

from the government were done in a fair and 

equitable manner. And the revisions that were 

recently done to the Procurement Code were 

specifically to address I don't think necessarily 

concerns at the County level, but probably at the 

State level where elected and high appointed -- high 

level appointed officials were making procurement 

decisions for their own benefit. You know, that's 

the whole campaign spending scandals that have 

occurred. 

And so, you know, if this Council agrees or 

understands the reason why we have the Procurement 

Code and sees the value in following that process, 

then, you know, even -- even though there are the 

concerns that the Chair has talked about, you know, 

it's something for the Council to consider whether 

it's a good thing to follow, even if, you know, 

there may be a legitimate argument that Council 

maybe could continue doing things the way they have 

been, but given, you know, the change of 

circumstances in the world that we're living in now 
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1 and the way that there's been some abuse from, you 

2 know, other people, this way -- the procurement 

3 process, the way it's now being interpreted and has 

4 been followed, tries to -- tries to remove any 

5 doubt, I guess, from the system and tries to prevent 

6 abuse in the system. 

7 So that is one reason why our office, you 

8 know, has seen or has understood the reason --

9 the interpretation that we've discussed with the 

10 State Procurement Office is basically going back to, 

11 you know, the whole reason why we have the 

12 procurement process in place to begin with. And we 

13 see that it does have some value and that the 

14 Council maybe should consider that, you know, the 

15 reason for the Procurement Code and whether it might 

16 be a good thing to follow, even if there is an 

17 argument that maybe you don't have to. 

18 CHAIR HOKAMA: Thank you for your comments. Mr. Kane? 

19 COUNCILMEMBER KANE: Just for clarification, Chair. Can 

20 

21 

22 

23 

24 

25 

you provide for this Committee what exactly is the 

question before us this afternoon for possible 

consideration, just to bring it back to where we're 

at. Are we looking at considering a recommendation 

from the Director of Council Services? And I don't 

know if that's -- as the Chair of the Committee, I 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



BF 11/17/04 127 

1 don't know if that's what you're asking us to 

2 consider, or is it going to be your recommendation 

3 that we're going to be looking at ultimately? I'm 

4 just trying to get some direction, Chair. Thank 

5 you. 

6 CHAIR HOKAMA: Thank you. My intention with Item 45 

7 today, Members, was to allow Mr. Fukuoka in the 

8 appropriate setting, which may need to be in 

9 executive session, to consider proposals that have 

10 been recruited for in response to a selection of a 

11 new independent auditor for the annual financial 

12 audits as required by the Charter. And that one 

13 scenario would be that after executive session where 

14 Mr. Fukuoka would present the various proposals, one 

15 action by this Committee would then be to recommend 

16 that this Committee be discharged of its 

17 responsibilities by a Committee report in order for 

18 the Council -- still yet the Council, to designate 

19 that selection of the independent auditor. And 

20 would that be an accurate statement, Mr. Fukuoka? 

21 MR. FUKUOKA: Yes, sir. And the reason why we would want 

22 

23 

24 

25 

to do it that way is because we wouldn't want to be 

in a position where the decision is, you know, 

publicized before the decision has to be made. And 

that's the reason why the Council would be the first 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



BF 11/17/04 128 

1 one to really consider the decision on the 

2 designation. 

3 CHAIR HOKAMA: Mr. Kane. 

4 COUNCILMEMBER KANE: Then, Mr. Chair, and forgive me. I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

guess I was distracted maybe by the discussion, 

because it seemed like the discussion was going in 

questioning whether or not the process that we're 

following is what we're going to be -- is the 

intention to follow the process that's before us or 

are we questioning that process? And in light of I 

guess the comment that was made earlier with 

reference to the previous special counsel for Water, 

it seemed that to cite what Corporation Counsel 

pointed out as the reasoning behind it, to take away 

I guess that appearance of side stepping a 

procurement process but providing, as an example, 

the Chair of the Council making a decision to 

appoint, which with that special counsel that's what 

the humbug was, we step back, and as a Chair -- as 

your Chair of this Council, we made a decision to 

redo that and go through a process which I think is 

before us again today. And so I think we've 

already, through an official action by a previous 

issue that we had before us, that we accepted that 

process because we did I believe vote by majority on 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



BF 11/17/04 129 

1 supporting that special counsel and the process of 

2 procurement that we took in that case. 

3 So anyway, Chair, to wrap it up, all I'm 

4 asking is and I know as Chair you recognize that 

5 we have five members and so we wouldn't be able to 

6 go into executive session today because we don't 

7 have the required six to go into executive session. 

8 So I don't know, Chair, if you're in a position to 

9 make a recommendation for an official action to 

10 recommend or are we in a position to have additional 

11 discussion in open session about the proposals or 

12 the applicants? And I'm sorry if I'm saying it the 

13 wrong way. Or the proposals, excuse me, proposals 

14 received in open session and then make a 

15 determination without going into executive session? 

16 CHAIR HOKAMA: Okay. Before the Chair provides additional 

17 comment, I would like to ask Mr. Fukuoka if you have 

18 a comment regarding the number of members required 

19 to consider your information in executive session, 

20 please? 

21 MR. FUKUOKA: Thank you. Because it was noticed, because 

22 the executive session was noticed on the agenda, you 

23 only need five votes, as I understand it. 

24 CHAIR HOKAMA: Corporation Counsel, you have any 

25 additional comments you can share with the members 
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1 regarding this concern whether or not five or six 

2 votes is required regarding executive session? 

3 MS. FUJITA VILLAROSA: Mr. Chair, I'm taking a look at the 

4 Council Rules, and I don't see the action of going 

5 into executive session requiring an affirmative vote 

6 of six members. So the rules do state that five 

7 members would be required to take action, unless 

8 otherwise noted, and then, you know, they have lists 

9 of the types of action that would require super 

10 majority or more than five members, and I don't see 

11 executive session being listed as one of them. 

12 MR. FUKUOKA: Mr. Chairman, if I may. 

13 CHAIR HOKAMA: Mr. Fukuoka. 

14 MR. FUKUOKA: Thank you. Right. We are relying on the 

15 Sunshine Law, the wording of the Sunshine Law on 

16 executive session when we say that five members are 

17 enough to go into executive session if the 

18 possibility of executive session has been 

19 anticipated and noted on the agenda. 

20 CHAIR HOKAMA: Otherwise six people would be required? 

21 MR. FUKUOKA: Otherwise -- right, as I understand it, 

22 

23 

24 

25 

anyway, otherwise six members are needed, a super 

majority is needed. And if I could just add in 

something else. No matter how we process this --

this procurement, the purpose of this meeting is to 
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1 give the members a chance to ask questions possibly 

2 in executive session to see the proposals as they 

3 come in, to basically prep themselves for the 

4 decision on designation when it reaches the Council. 

5 CHAIR HOKAMA: Okay, thank you. Mr. Kane, any questions 

6 or comments? 

7 COUNCILMEMBER KANE: No. Mr. Chair, forgive me for 

8 misinterpreting the requirements of executive 

9 session. 

10 CHAIR HOKAMA: No--

11 MS. FUJITA VILLAROSA: Mr. Chair. 

12 CHAIR HOKAMA: because I had thought about the six 

13 too -- yes, Corporation Counsel. 

14 MS. FUJITA VILLAROSA: Could I just request a short 

15 recess? 

16 CHAIR HOKAMA: Okay. 

17 MS. FUJITA VILLAROSA: I found some language in the rules 

18 I just wanted to discuss with Mr. Fukuoka. 

19 CHAIR HOKAMA: Okay, short recess. (Gavel) . 

20 RECESS: 12:52 p.m. 

21 RECONVENE: 1:01 p.m. 

22 

23 

24 

25 

CHAIR HOKAMA: (Gavel). We shall reconvene the Council's 

Committee on Budget.and Finance. This is again the 

17th of November, 2004. We are on Item 45 under the 

procurement of an independent auditor for 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

independent financial audits. 

Members/ prior to the recess we had discussed 

whether or not this Committee with five members 

present constitute a quorum to consider executive 

session or not. The answer is yes. However/ the 

Chair will be asking first if there are members that 

wish for this Committee to enter into executive 

session regarding this item. Any requests for 

executive session? Okay/ being no request for 

executive session/ are there any additional 

questions or comments the members may wish to 

present at this time regarding this Item 45 either 

to Mr. Fukuoka or to Corporation Counsel? 

Again, Members, if you do have questions/ 

Committee Staff as well as Mr. Fukuoka will be 

available regarding the current service provider, 

whether or not the service provider has in their 

opinion provided satisfactory and acceptable levels 

of work on behalf of the Council regarding the 

annual financial audit as required by the Charter/ 

and as well as additional questions on other parties 

that may be interested in providing this service. 

Questions? Comments? 

If not, the Chair's recommendation will be 

through a Committee report recommending to Council 
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1 that this Committee be discharged of further 

2 responsibilities regarding the designation of an 

3 independent auditor and that all items within this 

4 subject area be filed. 

5 COUNCILMEMBER JOHNSON: So moved. 

6 COUNCILMEMBER PONTANILLA: Second. 

7 CHAIR HOKAMA: I have a motion by Ms. Johnson, seconded 

8 from -- by Mr. Pontanilla. Discussion, Members? 

9 Hearing none. All in favor of the motion, please 

10 say "aye." 

11 COUNCIL MEMBERS VOICED AYE. 

12 CHAIR HOKAMA: 

13 VOTE: AYES: 

14 NOES: 
ABSTAIN: 

15 ABSENT: 
EXC. : 

16 

Opposed say "no." 

Councilmembers Johnson, Kane, Molina, 
Pontanilla, and Chair Hokama. 
None. 
None. 
None. 
Councilmembers Carroll, Mateo, Tavares, 
and Vice-Chair Nishiki. 

1 7 MOTION CARRIED. 

18 

19 

ACTION: Recommending DISCHARGE from further 
consideration. 

20 CHAIR HOKAMA: Motion is carried five, zero, and four. 

21 Any further questions or announcements? 

22 Anything else, Mr. Fukuoka? 

23 MR. FUKUOKA: No, sir. Thank you very much. 

24 CHAIR HOKAMA: Thank you. Seeing none, this meeting for 

25 the 17th of November, 2004 is hereby adjourned. 
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1 (Gavel) . 

2 ADJOURN: 1: 04 p.m. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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6 I, Jessica R. Perry, Certified Shorthand Reporter 

7 for the State of Hawaii, hereby certify that the 
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11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that I am not attorney for any of 
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15 cause. 
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